
 SEQ CHAPTER \h \r 129 June 2004

The Committee Clerk

Fisheries and Other Sea-related Legislation

Select Committee Office

Parliament Buildings

Wellington

Submission on Foreshore and Seabed Bill 2004 TC \l1 "
1.
This submission is from:

Organisation Name 
Network Waitangi Otautahi


Address
c/- Christchurch Community House Te Whakaruruhau ki Otautahi


141 Hereford Street, Christchurch 1


Correspondence should be addressed to: Katherine Peet at the above address

Network Waitangi Otautahi is a voluntary group working for a society based on Te Tiriti o Waitangi / The Treaty of Waitangi, particularly in relation to sustainable development and Pakeha responsibility. We offer educational workshops, both introductory and implementation, but primarily our work involves advice to individuals and groups. We work on the basis of koha; we are not a consultancy charging fees.

2.
We wish to be heard by the Select Committee. 

As resources limit our ability to travel, we very much prefer to be heard in Christchurch. 

3.
Our Submission is in three main parts:
a. 
Mana Maori and Mana Pakeha.

The Bill vests the Foreshore and Seabed absolutely in the Crown, with no recognition of mana Maori (dignity, power and prestige of each whanau/hapu). This development has the potential to influence approaches to natural resources generally, not only those of the foreshore and seabed.

This Submission stems from the view that it is time for Pakeha and other people who do not identify as Maori to have a clear understanding of their place in this land. A sense of belonging is critical, and the right to be here of Pakeha stems from the relationship made with this country’s indigenous peoples in 1840 - Te Tiriti o Waitangi. 

Understanding Te Tiriti o Waitangi is predicated on two important historical matters: 

First, recognition by Britain of the indigenous status of Maori. The humanitarian concerns that had swayed British colonial policy for almost a decade were expressed in Normanby’s instructions commanding Captain William Hobson to go to New Zealand in August 1839 , as follows: 

... the Ministers of the Crown have been restrained by still high motives from engaging in such an enterprise. They have deferred to the advice of the Committee appointed by the House of Commons in the year 1836 to enquire into the state of the aborigines residing in the vicinity of our colonial settlements, and have concurred with that Committee in thinking that the increase in national wealth and power promised by the acquisition of New Zealand would be a most inadequate compensation for the injury which must be inflicted in this Kingdom itself by embarking in a measure essentially unjust, and but too certainly fraught with calamity to a numerous and inoffensive people, whose title to the soil and to the sovereignty of New Zealand is indisputable, and has been solemnly recognised by the British Government.  
(ref: Paul Moon, Ka Ara Ki Te Tiriti - The Path to the Treaty of Waitangi, David Ling Publishing Ltd., Auckland, 2002 p 108)
Second, the primacy of the Maori text of Te Tiriti o Waitangi. As Dr Michael Cullen stated to the Labour Party Regional Conference in Gisborne (27 April 2003): 

In fact, strictly speaking, the Treaty proper exists only in its Maori version .... The legal rulings on this are quite clear: in general, the version in the indigenous language takes precedence ...  
In addition, in international law, in any ambiguity the contra proferentem principle applies, which means that a decision is made against the party that drafts the document (for Te Tiriti o Waitangi this means the decision is made in favour of Maori). 

A final point which builds on recognition of the above two factors is that unless mana Maori is recognised in the framework of Te Tiriti o Waitangi, the Crown’s role gives no honourable place for Pakeha to assert their right to participate in planning for the future allocation of natural resources. That Pakeha desire this approach is illustrated by the results of the Commission for the Future, which, before it went out of existence about 20 years ago, organised a survey of preferred futures. Basically, the outcomes were clear - a fair go for everyone, and care for the natural environment. A few years later, the Royal Commission on Social Policy came up with broadly similar overall conclusions. It is our constant experience in workshops that these conclusions are still held by the majority.


b. 
A Fair Go.

The Bill takes away existing legal remedies, fails to recognise what has been taken away and offers no appropriate compensation. 

It is deeply disappointing that this proposed legislation denies Maori due process of law. As such it is a violation of human rights standards, including the Universal Declaration of Human Rights, the International Convention on Elimination of all forms of Racial Discrimination, and the expectation in international law that the rights of Indigenous Peoples are promoted by their governments. 

In particular, the Bill takes away existing remedies in Common Law, the Te Ture Whenua Act, and the Maori Appellate Court, and replaces these with ineffective instruments of Ancestral Connection, “Customary Rights” (which must be claimed by 2015), and expensive appeal to the High Court. Further, it fails to recognise what has been taken away and offers no appropriate compensation. The recent statement by the Prime Minister, that Ancestral Connection and “Customary Rights” will not affect individuals or local government, raises questions about their status in relation to development.

For the sake of the human rights of Maori, and the need for good race relations in this country, a proper process of dialogue and consultation between the Government and Maori needs to be put in place to explore other Tiriti-based options that are available, as recommended by the Waitangi Tribunal. 

It is our observation that Maori have shown themselves very amenable to taking account of the realities of today, as long as genuine consultation takes place and their mana whenua, mana moana and mana tipuna (authority for their land and waters and from their ancestors) are acknowledged. The Bill is inconsistent with arrangements that have already been developed in relation to mountains in the North and South Islands, and between Tuhoe (over Waikaremoana), Ngati Tuwharetoa (over Taupo) and Ngati Whatua (over Okahu Bay). These are heartening models of Tiriti-based relationships between Crown and Maori, which as Pakeha we believe demonstrate a constructive approach for future generations.


c. 
Wise Use

The Bill takes away the possibility of a Tiriti-based future which would allow wise sharing of natural resources and preservation of them for future generations. This has the potential to lead to a violent as well as an unjust future. 

If its aim is to achieve access, protection, regulation and certainty, this Bill will not work, as the above arguments illuminate. 

Tiriti-based co-governance, where Tikanga Maori and the best of the liberal tradition from Europe meet in a spirit of generosity offers a new future for this Pacific nation, and a model for the rest of the world. 

We are indeed fortunate in this country, to be able to have a conversation between the Western paradigm and an indigenous paradigm. This conversation concerns: 

.... the validity of knowledge expressed in metaphor that belongs to direct experience, and that knowledge that is based on empirical measurement and formulae....
(Dr Murray J Parsons, Another World View? The use of the metaphor in communicating knowledge, Proceedings of the Murihiku hui (He Minenga Whakatu Hua o Te Ao), <www.otago.ac.nz/zoology/hui_wananga.html>)

Both paradigms are valid and, taken together, both are important inputs to development of policies which will ensure a future for future generations.

4.
To conclude: 

In the light of the above, our Submission is that the Bill in its present form be withdrawn and the Government commits to negotiate with Maori for a Tiriti-based approach to development of the foreshore and seabed (as well as of other natural resources). 

(Signed):

Katherine Peet

on behalf of Network Waitangi Otautahi


