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Submission presented to the Select Committee on the

Foreshore and Seabed Bill currently before Parliament

Preliminary

I am a Pakeha woman in my 60s, and deeply concerned about the neo-colonial attitudes and intentions of the Foreshore and Seabed Bill currently before Parliament. I am entirely opposed to it. The Bill should not proceed. In disregarding questions of mana and tino rangatiratanga for Maori, it disrespects both the spirit and the letter of the Treaty of Waitangi. This conclusion was clearly reached by the Waitangi Tribunal Report on Urgent Hearings into the Crown’s Foreshore and Seabed Policy (WAI 1071) published in March 2004. As a direct result of that finding (and as something profoundly ironic), the Prime Minister’s initial terminology of ‘public ownership’ in the name of ‘the people of New Zealand’ then came to be identified as Crown Ownership. Especially if read in the context of the original wording of the Treaty of Waitangi, notably in Article II in both Maori and Pakeha versions, the phrase ‘Crown Ownership’ blatantly violates the bipartite intentions of the Treaty as a nation-building founding document. 

I am especially affronted by the way the Bill negates any further explorations into peaceful bi-cultural development for Aotearoa New Zealand. It does this to an extreme degree, to the extent of proposing further actions by the Crown that can only be seen as confiscatory and punitive. This could seem farcical, in this land at the beginning of the twenty-first century, were it not being proposed apparently in all seriousness by the present Government. Inflammatory as it may be to say this, I believe the proposed legislation comes close to becoming an incitement to civil war.

I have been an academic in the School of English, Film and Theatre at Victoria University of Wellington for many years, with a special interest in New Zealand Drama. I am struck by the number of remarkable plays by Maori playwrights recently, which take as their setting a scene on the beach or foreshore. This is unusual in itself for a stage play, and something that becomes more evident when the audience are positioned out at sea (as it were), looking in upon the play’s action unfolding on the beach. In Hone Kouka’s Waiora, an on-stage chorus appearing on the shore act as tipuna or spiritual guides and guardians for the family gathered there. The unhappy young protagonist Rongo speaks to her dead grandmother through the spiritual connection given by the tides of the seabed. In Kouka’s Nga Tangata Toa, in a setting located around the foreshore, a soldier retuning from service with the Maori Battalion during the First World War encounters the ghosts of his own and his family’s past, in their struggles with the challenges and oppressions of their post-colonial inheritance. Briar Grace-Smith’s Flat Out Brown and her wonderful play Purapurawhetu use their seaside settings more complexly, to explore issues of cultural identity, gender roles and the mana of individuals within the whanau. In these plays, as in others by those and other Maori authors similarly (and as in the novel and movie of The Whlae Rider), the marginal or liminal nature of a foreshore setting is, it seems, a natural ground for exploring the wider implications of manawhenua and mana Maori. 

I mention this as background to my sense that the Bill takes no account of the loss of tino rangatiratanga. The Bill proposes what is a travesty of any respect for spiritual, emotional and social issues in the current legislative debate. Rangatiratanga means ‘ownership’ in the sense of authority or ‘rightful rule over’, and this implies trusteeship, protection and the proper use of things by the collective few (the rangatira) for the good of the many. In the present context, therefore, tino rangatiratanga means, as well, the assurance of communally shared access to the foreshore and the seabed. “If there is one matter at the core of this disagreement it is the diminution of mana that results when the State fails to protect rangatiratanga” (Pat Snedden, 19 June 2004, p. 8, enclosed).

Other submissions will have discussed in detail some of the legal and juridical problems of the proposed legislation. The first of two sections that follow deals briefly with this, and the emotional, spiritual and social implications of the Bill’s affront to the identity of Maori, and thus to all of us. Secondly, as an alternative way of proceeding once the legislative matter has come under reconsideration and there has been prolonged and adequate consultation and negotiation with Maori, I sketch a creative and imaginative way of proceeding in the form of a new treaty specifically concerned with seabed and foreshore, perhaps as a Tiriti o te Takutai Moana or Tiriti o te Papamoana. 

Problems

In violating the Treaty of Waitangi the Bill infringes two international agreements to which we are signatory, as well as the 1948 Universal Declaration of Human Rights. These are the International Convention on the Elimination of all Forms of Racial Discrimination ratified by New Zealand in 1972, and the International Covenant on Civil and Political Rights ratified in 1978. In the course of these infringements, the Bill also impinges on domestic legislation in the New Zealand Bill of Rights Act of 1990 and the Human Rights Amendment Act, 2001, which amended the Human Rights Act of 1993.

The Bill as it stands is unnecessary, unjust and discriminatory. It disenfranchises Maori spiritually as tangata whenua, the first people of the land. Worse, this is happening in a context of increasingly complex racial relations. Proactive bi-cultural development is today both politically and socially crucial. Yet the very existence of the Bill, and of the form it takes, only serve to prove that it offers no kind of creative solution for racial and cultural harmony. After so many years of creditable endeavour in the work of the Waitangi Tribunal to date, any legislation dealing with race relations as this does must surely have peaceful co-existence and harmonious equality among its objectives. 

A Proposal: a Treaty of the Foreshore 

The current Pakeha backlash, tapped into by Dr Brash as the Leader of the Opposition, was instigated and then exacerbated by the Government’s response to the Waitangi Tribunal’s Report into the Crown’s proposed Foreshore and Seabed Policy. But please bear in mind that on several other occasions when tracts of land of cultural and spiritual significance have been vested and redesignated by the Crown as ‘Maori land’, those lands were immediately gifted by Maori to the nation as a whole, to be protected for the benefit of ‘all New Zealanders.’ Perhaps most memorably this is the case in Taranaki, and with the Fiordland National Parks. The full story of Bastion Point is even more remarkable, won back by the drastically diminished people of Orakei after a hundred and fifty years of struggle. This legal outcome led to the restoration of mana. As a result, and as a result of the proper rangatiratanga now able to be exercised by Maori at Bastion Point, two large areas (at Takaparwhau Park and Okahi Park) were gifted to the Auckland City Council to be managed jointly with Ngati Whatua for the benefit of everyone in the Tamaki region. Comments from the chairman of the Ngati Whatua o Orakei Maori Trust Board, Sir Hugh Kawharu in his evidence to the Waitangi Tribunal in January 2004 offer a visionary indication of how this model might be used more widely, as a creative alternative to the current legislation proposed in the Foreshore and Seabed Bill (see the extract quoted in Snedden, 19 June 2004, pp. 5-6, enclosed).

Under a full and fair reconsideration of rangatiratanga ensuring the mana of tangata whenua, there is every evidence that manaakitanga, the traditional Maori hospitality (for want of a better term) and tikanga or protocol governing how hosts treat guests and neighbours, will be the outcome. 

But first we need an equitable settlement over concepts of ‘ownership’ and ‘governance.’ These terms correspond to the words rangatiratanga or sovereignty and kawanatanga or governance used in the English and Maori versions of the Treaty of Waitangi. (I am aware of the complex issues of translation, interpretation and misinterpretation that surround discussion of Te Tiriti as a document, and I simplify the usage of its terminology deliberately but not, I hope, mischievously or misleadingly.) As the Ngati Whatua response at Bastion Point shows, mana is restored when ‘sovereign ownership’ is acknowledged, while legitimate and institutionalised ‘governance’ by the Crown becomes possible and permissible when mana has not been taken away. It is as if the responsibilities, rights and obligations accruing to each signatory to such an agreement are distributed in a different and creative way, with sovereignty in the traditional sense of spiritual custodianship vested in Maori and jurisdictional governance lying with the crown, with each signatory answerable to the other over all points of principle.

If such a Treaty of the Foreshore were to be enacted (having been fully and legally endorsed – and symbolically signed – by representatives of the Crown, Parliament and permanent Government Departments as well as Maori), it would be a profoundly significant event. It would deserve a national holiday of its own, perhaps coinciding with Maatariki or the Maori New Year in June and July with the rising of the Pleides. Why not?

Judith Dale

Wellington
