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Lisa Beech, Elaine Jepsen and Peter Zwart would like to appear before the Select Committee to give an oral submission for Caritas Aotearoa New Zealand.

INTRODUCTION

Caritas is the Catholic agency for Justice Peace and Development.  We have followed closely the progression of debate around the foreshore and seabed, from the Court of Appeal decision in June 2003, the initial announcement that the government would legislate on ownership, the development of draft policy, the consultation hui, the Waitangi Tribunal consideration of the policy, the hikoi to parliament and finally the introduction of legislation.

These events have taken place against a background of increasing racial tension.  This has not helped the debate happen at a rational level, but one in which many people have approached the issue in fear and confusion.  The government has attempted to find a pragmatic way through a very complex range of new legal understandings, deeply polarized opinions, and extremely high levels of anxiety and concern about the impact of any legislation on the ordinary lives of New Zealanders of all ethnicities.

It was our hope that a government committed to human rights and the Treaty of Waitangi would be able to adequately address questions around the ownership of the foreshore and seabed.  We are not comfortable with the process that has been used to arrive at this legislation, but nevertheless have considered it on its own terms, as it is deeply important that we find a way forward together to resolve the question of ownership of foreshore and seabed.

This question cannot be solved simply by finding the solution which appeals to the greatest number of New Zealanders.  There are principles by which we have considered the appropriateness of the legislation, and whether it meets its own objectives.  They are:

The principles outlined in the legislation of

· access

· regulation

· protection

· certainty

As well as the principles by which we would normally consider any legislation

· recognised human rights standards and commitments

· the Treaty of Waitangi

· Catholic social teaching, in this case, on indigenous rights

We have found that, compared to their original response to the Court of Appeal decision in June 2003, the government has given more consideration to protection of customary rights than originally indicated.  We acknowledge the work that has taken place to achieve it.

However, our overall assessment is that the Bill fails to meet our concerns, and we also believe it fails on the government’s own priorities, particularly that of certainty.  We are not persuaded that, even with amendments, the Bill can overcome these problems.  We believe that if passed it is destined to join a long list of justified historical grievances, and at the same time will not resolve the fears of other New Zealanders, and may in fact serve to increase them.

ASSESSMENT OF THE FORESHORE AND SEABED BILL

1. THE PRINCIPLE OF ACCESS

We support the principle as stated in the legislation that there should be open access for all New Zealanders to the foreshore and seabed.  This is based on our understanding and respect for the attachment New Zealanders of all ethnicities have for coastal areas of New Zealand.

We note that the Waitangi Tribunal found that, with a few exceptions, there was substantial agreement between Crown and Iwi claimants on this matter.  We do not accept that Crown ownership is required to achieve that aim.  Settlements already reached for inland water areas such as Lake Taupo, Lake Rotorua and the Whanganui river provide precedents for continued public access and recreational use of waterways while respecting Iwi title. 

While generally supportive of the intention of Clause 6 of the Bill which relates to public access, we note this Clause also provides in section (3) for a statutory limit on public access, which has not previously been the case.  In addition, clause 8 replaces any understanding of common law rights to navigation and fishing with statutory entitlements.  This significantly weakens entitlements most New Zealanders believe are being protected by this legislation.

In summary: 

· We support the government’s principle of access  

· We are not satisfied that this Bill provides the only way of achieving this. 

· We believe public access and use rights may actually be weakened rather than strengthened by this legislation.  

· We would find more certainty in public access to foreshore and seabed through negotiated settlements such as that with Ngati Tuwharetoa over Lake Taupo.

2. THE PRINCIPLE OF REGULATION

We acknowledge that regulation of marine resources for the use of all New Zealanders is both a right and a duty of the New Zealand government. We see this as a key role of the kawanatanga promised to the Crown under the Treaty of Waitangi.  However, we understand this in the context that Iwi were guaranteed continued ownership of their lands and fisheries.

We are not satisfied that there has been sufficient openness or debate about the impact of commercial marine ventures or the coastal tendering regime on the customary activities of all New Zealanders.

Grant Powell, lawyer for Ngati Apa, says there is an irony in the government setting itself up as the guardian of public access to the beaches, when government plans to effectively privatize areas of shoreline through coastal tendering under the Resource Management Act were a prime cause of the Iwi taking their claim to the Court of Appeal.

We have looked at the Resource Management Act and do not have the knowledge to decide whether the coastal tendering regime proposed would amount to effective privatization of coastal areas or not.  What we see is that a government wishing to privatize or profit from lucrative industries available in the disputed areas of seabed and foreshore could exclude the public from beaches under this Bill.

The Ngai Tahu settlement promised 10 percent of coastal tenders to that Iwi, on payment of market rent to the Crown.  This indicates to us that the government does not consistently object to exclusive use of particular coastal areas.

In summary:

· We support the right and duty of the government to regulate use of marine resources  

· The right to regulate does not override other ownership claims and interests

· We are concerned that the government has not been sufficiently upfront about its intentions in regard to private use of coastal areas

3. THE PRINCIPLE OF PROTECTION

We strongly support the principle of protection of customary rights.  Customary title is one of the customary rights that should be considered. This has been specifically excluded from the Bill by the assumption of ownership by the Crown.  It means any customary rights recognised by the Crown in the Bill can only be less than ownership.

This falls far short of our understanding of customary rights as recognised by common law, the Treaty of Waitangi, international legal understandings and Catholic social teaching.  It is possible that none of the claims to the foreshore and seabed would equate to fee simple title.  That does not mean that the possibility needs to be excluded from the legislation.  It is because of this that the government faces accusations of confiscation.  

We agree with the Waitangi Tribunal that removal of a process for considering land ownership is equivalent to removing land ownership.  We disagree with the government’s rejection of that finding.

Our understanding of this situation for Iwi, Hapu and Whanau groups is that the obligation to protect these customary rights is not one that they would feel they were free to negotiate or give away.  Akin to this, Catholics through various structures have a collective ownership of churches even though we do not own them individually.  Legislating to remove this kind of ownership requires those affected to object and defend their customary rights.  Conflict is inevitable.

We are not satisfied that either the ancestral connection orders or customary rights orders sufficiently protect customary rights.  We understand the definitions of these rights are complex and require a higher level of proof to establish these rights than that which is currently required by the Maori Land Court to establish fee simple title.

Section 42 of the Bill sets out the steps necessary to prove customary rights, but allows these rights to be negated by the existence of any inconsistent activity that has been established “by any means” (Clause 42, 2, b, iii).  This makes customary rights subordinate to every other activity, rather than preceding them.

Ancestral connection orders or customary rights orders granted by the courts provide very little benefit to claimants, other than consultation in the RMA process which has already insufficiently protected Maori interests in this area.  John Mitchell of Ngati Apa told a Wellington Catholic seminar that it has already been suggested to him that his Iwi will have to prove their claim to customary rights provided in the Bill before they will even be able to ensure the level of consultation provided at present. This falls far short of the protection required to guarantee customary rights.

In summary:

· We strongly support the principle of protection

· The Bill does not sufficiently protect customary rights

· The exclusion of customary title from the Bill leads to claims of confiscation

4. THE PRINCIPLE OF CERTAINTY

We do not accept that the principle of certainty overrides customary rights or human rights considerations.  An unjust situation can be quite a certain one, such as if all women are denied access to employment or drivers licences. Finding a just solution may in fact require levels of uncertainty as the community works through the issues to reach a mature and mutually agreed conclusion.

In the name of certainty, the government has followed an unreasonable process which has created a great deal of conflict and division.  The process itself has not added any certainty to the debate for any of the parties.

Although we do not accept that certainty overrides other considerations, we do accept that certainty in dealing with both historic and current land claims is important.  Some of the principles we would want to see followed to provide certainty in this area of our lives would include:

· Allowing all citizens to follow due legal process 

· Respecting principles of common law

· Recognising human rights standards, particularly with regard to racial discrimination

· Complying with the Treaty of Waitangi in decisions concerning land ownership

The search for certainty in ownership of foreshore and seabed has created many other uncertainties, such as knowing whether the government might legislate against decisions of the Court of Appeal, and knowing whether human rights principles will be respected.  Caritas considers we have lost more certainty than we have gained.

However, we do not believe that even in the government’s own terms that the legislation actually provides more certainty to New Zealanders than would be provided by alternatives, such as negotiation.

The Bill is complicated and potentially contradictory.  Taking, as one example, clause 42, it is very difficult to see how much has been granted or taken away by the many requirements and restrictions on proving customary rights orders. We disagree with the National party that anyone will be given a “veto” by this legislation.  However, they have been able to make this claim because the Bill is so complex that it is not clear how it will work in practice and many differing conclusions can be drawn from it.

As another example, clause 26 contains contradictory statements about the repeal of the Foreshore and Seabed Endowment Revesting Act.  It appears that, if passed, lawyers and judges would be very busy working out over the next decade what powers and restrictions the Bill has actually granted.  If the government’s intention in this legislation is to take decisions about the foreshore and seabed out of the judicial process, it will have failed quite appallingly.

We see a great deal more certainty available through “the longer conversation” proposed by the Waitangi Tribunal, where a real balancing of rights and responsibilities could take place.  We cannot expect to see one solution for all situations, but there are useful precedents in inland water settlements.  We see more certainty about access, regulation and protection of customary rights in the Lake Taupo arrangement, than we do in the processes provided in this Bill. 

We are concerned that the Bill does not even provide the certainty of inalienable ownership by the Crown.  Clause 12 provides that the foreshore and seabed may be sold by an Act of Parliament.  We would find more certainty in inalienable ownership by Iwi than the possibility of sale by the Crown, particularly after the experience of privatization in the 1980s and 1990s.

It is essential that if certainty is the overriding reason for this legislation that the Bill is clear and straightforward about rights and responsibilities.  This Bill is not clear.

In summary: 

· The principle of certainty should not override customary rights and human rights considerations 

· The Bill fails to meet the government’s own objectives in providing certainty

· The lack of clarity in the Bill will lead to more litigation

· More certainty is available through the Waitangi Tribunal’s recommendation of “the longer conversation” than through the processes provided in this Bill

5. HUMAN RIGHTS PRINCIPLES

We agree with the Attorney General Margaret Wilson in her Bill of Rights consideration of the legislation that there is discrimination because the only rights to title being removed are those that are only available on the basis of a claim to be indigenous. However, we strongly disagree with the Attorney General that the discrimination is justified in the circumstances.  

We are not satisfied that issues of access to foreshore and seabed and other concerns justify the Crown’s assertion of ownership and removal of the right of Iwi to claim ownership. However, if it is decided that the common good requires Crown ownership of foreshore and seabed, it must be taken from all owners equally.  This is not the case with the current legislation. 

The very definition in the Bill of “public foreshore and seabed” shows that not all claims to foreshore and seabed are being treated in the same way.  Indigenous rights and common law existed prior to the Treaty of Waitangi.  Title which has already been granted to companies and individuals under legislation passed since 1840 will be allowed to stand, while customary title of indigenous people will not.  The only losers in this situation are Maori.

The Human Rights Commission has pointed out where the legislation fails to meet New Zealand’s commitments to human rights standards.  We understand that the Human Rights Commission is unable to do more than make recommendations in advance of discriminatory legislation being passed, and the government is able to override the Bill of Rights. This is entirely unsatisfactory in a democracy which values human rights.

The fact that the government is able to act in disregard of its obligations under these agreements does not actually give justification for doing so. There are many governments in the world who would like to be released from their human rights obligations when it becomes politically expedient to do so.  The New Zealand government should not be one of them.

In summary:

· We object to the Bill because it discriminates between land owners on the basis of ethnicity

· The Bill does not give sufficient weight to New Zealand human rights commitments and obligations.

6. TREATY OF WAITANGI

The Court of Appeal decision which “provoked” this legislation was not primarily about the Treaty of Waitangi.  It is helpful for us all to understand that indigenous rights were recognised, rather than granted, by the Treaty.  In the absence of the Treaty we would still have obligations to respect customary rights, including indigenous title.

However, we do have the Treaty, and we have a dispute which lies at the heart of the Treaty in its assurances of appropriate governance, continued possession of lands and fisheries and a recognised process for buying and selling land.

The Treaty relationship provides a way of dealing with these kinds of disputes, the Waitangi Tribunal a process for examining the historical record and recommending solutions, and Treaty negotiation processes for negotiating and resolving grievances.

It is a matter of deep regret to us that the government wishes to ignore so much of the good work that has been done over recent decades to build lasting processes for resolving these kinds of issues.  

In summary:

· We object to the Bill because it ignores the Treaty of Waitangi and its implementation which provides precedents and processes for resolving this kind of grievance  

· We object to the lack of any reference to the Treaty of Waitangi in this legislation

· This Bill will undermine the slow growth of goodwill which has been developed through the settlements process in recent decades

7. CATHOLIC SOCIAL TEACHING

Catholic thought on indigenous rights dates from 1245 when Pope Innocent IV taught that Christians could not dispossess others of property or sovereignty.  This was confirmed by Pope Paul III in 1537 when he taught that indigenous peoples were not to be deprived of liberty or property.  

Catholic theologians and missionaries have been among those who have vigorously defended the rights of indigenous peoples, which led to the development of common law understandings of aboriginal and indigenous title which were at the heart of the Court of Appeal decision. In recent decades Pope John Paul II has spoken increasingly strongly on the land rights of indigenous peoples.

While in New Zealand in 1986, he said: "The Maori people have maintained their identity in this land.  The peoples coming from Europe, and more recently from Asia, have not come to a desert.  They have come to a land already marked by a rich and ancient heritage, and they are called to respect and foster that heritage as a unique and essential element of the identity of this country."  We strongly reject the discrimination inherent in this legislation based on Catholic social teaching which rejects racism which is incompatible with the human dignity and equality of every person.

More recently, in 2001 in Pope John Paul II’s letter Ecclesia in Oceania, he said: “The Church will support the cause of all indigenous peoples who seek a just and equitable recognition of their identity and their rights; and the Synod Fathers [Bishops of the region] expressed support for the aspirations of indigenous people for a just solution to the complex question of the alienation of their lands.”

Catholic social teaching is dated from Rerum Novarum, the encyclical of Pope Leo XIII in 1891 which recognised both the right to private property and the need to respect the common good of all humanity.  The Catholic Church has frequently reminded the government that individual property rights are based on prior obligation to respect the common good.  However, in this case, it is necessary to remind the government that the common good is not found by unfairly overriding individual rights.  It is a mark of how unusual this legislation is that political parties who usually defend private property rights are seeking a collectivism or nationalization of foreshore title. 

We also draw on Pope John Paul II’s 2004 statement for the World Day of Peace which warns that dishonouring agreements freely entered into inevitably leads to conflict.  We believe conflict is the inevitable outcome if this legislation is passed in its current form.

In summary:

· We object to the Bill on the basis of Catholic social teaching which upholds indigenous rights

· We object to the Bill on the basis of the Catholic social teaching rejection of racism 

· We believe the Bill will dispossess others of a right to property

· We believe the Bill will inevitably lead to conflict

CONCLUSION

Caritas does not support this legislation and requests that the Select Committee recommend that the Bill be withdrawn.  In summary our objections are based on:

· The principle of access: We support the principle in general but do not believe Crown ownership is required to achieve this
· The principle of regulation: We support this principle, and recognise the right and duty of the government to regulate marine resources for the benefit of all. However the government has not been sufficiently upfront about plans which would effectively given exclusive use of areas of the coastline to private interests.
· The principle of protection: We strongly support this principle, but do not believe the Bill sufficiently protects customary rights by excluding the possibility of customary title.
· The principle of certainty: We do not accept that certainty should override other interests including protection of customary rights and other human rights considerations.  However, we also feel that the government fails on its own criteria by providing such a complex and unclear Bill which will find key decisions being made back in court processes rather than by agreement or negotiation between Crown and Iwi.
· Human rights considerations: We object to the Bill on the grounds of discrimination between different kinds of claims to the foreshore and seabed, and we do not accept the Attorney General’s opinion that the discrimination is justified.
· Treaty of Waitangi: We object to the Bill on the basis that it breaches the Treaty of Waitangi which should provide precedents and processes for resolving this kind of grievance
· Catholic social teaching: We object to the Bill on the basis of Catholic social teaching which respects indigenous rights.  We also believe that breaching the Treaty of Waitangi, as an agreement which was freely entered into, will inevitably lead to conflict between different groups in our society.
We believe there is no possible lasting solution that can be found to conflict when the stronger party imposes its will on the weaker party, as the Crown is doing by legislating in its own favour.  We strongly believe that negotiated solutions between Iwi and Crown are possible where claims to customary title have a good historical basis.  

This legislation will not resolve the questions and confusions it is attempting to address, and in fact is likely to add to them.  We support the Waitangi Tribunal’s recommendation of a return to the “longer conversation”.

In our view, this requires that the Select Committee recommend that this Bill be withdrawn.  

