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Introduction

In June 2003, the New Zealand Court of Appeal released its decision on the case Ngati Apa v Attorney General.  It found that the New Zealand Crown did not own the foreshore and seabed by a ‘prerogative right’ that came with sovereignty. It further found that the Maori Land Court had jurisdiction to investigate title to foreshore and seabed areas.  The Ngati Apa decision has been framed by the government as causing ‘problems’ of uncertainty, jeopardised public access, lack of protection of Maori rights and unclear rights to regulation.

In May this year the government introduced to the House its Foreshore and Seabed Bill which vests ownership of the foreshore and seabed in the Crown, and sets up a new regime for the recognition of Maori customary rights.  This government policy has been widely criticised. 

The Bill sets out to solve these ‘problems’ and cites these as the principles or objectives behind the Bill. However, the Bill does not adequately meets its objectives and the objectives or ‘problems’ themselves are largely unjustified.  From this analysis, the Bill’s underlying purpose is actually that of political expediency.  In reaching this conclusion, this report will explain the Court of Appeal’s decision and the legal concepts behind it.  It will then describe the government’s Foreshore and Seabed Bill and discuss its various criticisms and inconsistencies.  An alternative explanation for the Bill’s content and inconsistencies will then be provided in a discussion of the affect that politics has on problem definition and policy creation. 

A:  The Court of Appeal’s Ngati Apa decision
Maori customary title rights to the foreshore and seabed?

In 1997, eight Marlborough Sounds iwi made an application to the Maori Land Court (Re Marlborough Sounds foreshore and Seabed) for orders declaring that the foreshore and seabed in the Marlborough Sounds is Maori customary land (Waitangi Tribunal 2004). This application is said to have stemmed from iwi concerns about the “wanton issuing of marine farm permits by the Marlborough district council in areas within the Marlborough Sounds of special significance to local iwi” (Parliamentary Library 2004 p15).   The case progressed through to the High Court via Maori Appellate Court and finally to the Court of Appeal in 2003.

The Court of Appeal’s decision

The Court of Appeal judges in Ngati Apa v Attorney-General (2003) (Ngati Apa) unanimously decided for the appellants, against the Crown.  The decision is summarized below.  

The Court of Appeal dealt with the following main legal questions:

· Does New Zealand law recognise any Maori customary title to all or parts of the foreshore and seabed?

The ‘doctrine of aboriginal title’ is a set of legal rules from British common law that has been established in cases in Canada, the United States of America, Australia and to a lesser extent, New Zealand. It holds that one part of the Crown’s sovereignty, the Crown’s dominium (underlying title) was subject to the pre-existing property rights of Maori. The term ’aboriginal rights’ is analogous with ’Maori customary rights’ in the New Zealand context and they are seen as ‘property rights’ (Parliamentary Library 2003 p7).  Property rights are bundles of entitlements or “a right to a benefit stream that is only as secure as the duty of all others to respect the conditions that protect that stream” (Bromley 1991 p22).  
The judges found that New Zealand law does recognise a pre-existing common law property right by owners of Maori customary land. They found that the “common law in New Zealand protected Maori customary property rights”, and Maori customary property exists independently of statute or the Treaty of Waitangi.  (Bennion 2004 p11).
These common law property rights can be extinguished only by Crown grant or legislation that does so expressly.  They can also be extinguished by sale to the Crown after the Maori Land Court has investigated title.  

· Has Maori customary title to the foreshore and seabed been extinguished by any legislation or common law?

According to common law, the Crown can extinguish these rights by statute, but must do so with “a clear and plain intention” (Mabo para 75, cited in Parliamentary Library 2003 p7). The New Zealand Settlements Act 1863 expressly extinguished Maori customary title to land whilst denying compensation to any Maori land owners “deemed to be in rebellion” against the Crown (Parliamentary Library 2003 p7).   Customary title can also be extinguished with native consent that occurs during sale or surrender of property rights to the Crown.  Crown purchase, confiscations, and conversions by the Maori Land Court meant that by 1900, most Maori customary title to dry land had been extinguished (Parliamentary Library 2003).  

The Crown argued that several general land Acts extinguished Maori customary rights to the foreshore, seabed or both. However the Court of Appeal found that these general laws did not do so as they were legislation intended for other purposes, not to clearly, intentionally and expressly extinguish Maori customary rights to the foreshore and seabed. The legislation in question were the Harbours Act 1955, Territorial Sea and Fishing Zone Act 1965, Territorial Sea, Contiguous Zone and Exclusive Economic Zone Act 1977 and the Foreshore and Seabed Endowment Revesting Act 1991. The Court of Appeal also pointed out that the Resource Management Act 1991 “might restrict activities” on the foreshore and seabed, but was not inconsistent with Maori holding customary interests (Bennion 2004 p11).

Chief Justice Elias made it clear that other area-specific legislation could have extinguished customary rights by vesting land in the Crown.  This would “have to await further findings of fact” by the Courts (Bennion 2004 p18).

The 1963 Court of Appeal decision In Re the Ninety Mile Beach (1963) “effectively denied any legal recognition of customary property rights”, but the Ngati Apa Court of Appeal argued that this was “an extreme view not supported by authority” and it “relied on flawed decisions” (Bennion 2004 p20).
· If title to Maori customary dry land was extinguished with the sea cited as a boundary, is title to the foreshore also extinguished?

The 1963 Court of Appeal decision In Re the Ninety Mile Beach set the precedent that if customary interests on dry land were extinguished, then interests in the foreshore and seabed, which adjoined that land, were also extinguished.  However, Elias CJ commented that this was a “matter of fact for the Maori Land Court to consider…as a question of custom and usage”.  It may have been that areas of foreshore and seabed were “valuable tribal resources…not susceptible to subdivided ownership” as opposed to the land [88-89].
· What jurisdiction does the Maori Land Court have to determine the status of the foreshore and seabed, and its waters?

The Te Ture Whenua Maori Act 1993 gives the Maori Land Court (formerly the Native Land Court) jurisdiction to investigate the status of “land” and then convert Maori customary title into freehold title.  Chief Justice Elias found that “seabed and foreshore is “land” for the purposes of …Te Ture Whenua Maori Act 1993” [55]. Therefore the Maori Land Court can determine the status of the foreshore, seabed and its waters.

· What the High Court can declare under common law

The High Court would be able to make a declaration based on common law aboriginal title that particular rights existed.   These particular rights would be held by a collective and must be based on Maori tikanga. Property rights could range from use rights through to land ownership.  Rights would have to predate Crown sovereignty and have continued since, meaning that if rights have been lost (even illegally) they cannot be restored.  Any rights could also only be alienated to the Crown. (Bennion 2004 p45)

Bennion (2004) cautioned that it is “unclear what effect a High Court declaration that certain rights existed would have” (p45).  If the High Court made a declaration that certain customary rights existed, this would not be able to be turned into fee simple title registered under the Land Transfer Act 1952. It may however allow trespass action to be taken against outsiders or could be used as a negotiating tool.

· Extent of property rights?

The Court of Appeal’s Ngati Apa decision specifically answers the above legal questions only, and does not mean that Maori customary title rights or other rights will be found.  There are many  ‘hurdles’ for Maori claimants to pass in the Maori Land Court before rights can be found (Bennion 2004 p34).  It is in this context that the Crown’s foreshore and seabed Bill must be evaluated. Maori could potentially be awarded customary title rights over certain areas of foreshore and seabed, which could range from use, to ownership, and fee simple title.  The Court of Appeal has not actually awarded Maori customary title rights, and no fee simple title in the foreshore and seabed has ever been awarded to Maori.

B: Crown’s Response: The Foreshore and Seabed Bill

The Foreshore and Seabed Bill extinguishes any Maori customary title rights by vesting the public (not already privately owned) foreshore and seabed in the Crown. It also sets up a new regime to replace these rights. 

Vests ownership in the Crown

“all full legal and beneficial ownership of the public foreshore and seabed is vested in the Crown, so that the public foreshore and seabed is held by the Crown as its absolute property.” (clause 11)

This public foreshore and seabed area includes the subsoil, bedrock and water column. The purpose implies that it is held for public benefit, to ensure that the public foreshore and seabed is “preserved in perpetuity for the people of New Zealand” (Clause 3a).  However, the Crown may alienate parts of it through an Act of parliament or through the Minister of Conservation under section 355 of the Resource Management Act 1991.  Pre-existing “enactments, leases, licences, permits or consents…are unaffected by the vesting” (Bennion 2004 p68).  

Access rights

“Every natural person has access rights in, on, over and across the public foreshore and seabed” (Clause 6)

“Every person has rights of navigation within the foreshore and seabed”

 (Clause 7)

The Bill protects public access and navigation rights in the public foreshore and seabed, and this also includes recreation activities. However the Crown retains the power to restrict access to foreshore and seabed areas. 

The Maori Land Court

Ancestral connection orders:

The Maori Land Court no longer has the jurisdiction to hear applications, declare orders or make vesting orders in land that is foreshore and seabed.  Any applications already lodged will not be able to be heard. However, the Maori Land Court will instead hear applications for ancestral connection orders or for customary rights orders.  

“The Maori Land Court has jurisdiction…to inquire into and determine applications…for (i) ancestral connection orders; and (ii) customary rights orders” (Clause 35)

The Maori Land Court can award ancestral connection orders to a group that is “whanaunga“ (connected by blood) “established and identifiable” and  “has had since 1840, and continues to have, an ancestral connection” to an area of public foreshore and seabed (Clause 39).

In the Bill’s Explanatory Note, ancestral connection orders “acknowledge kaitiakitanga and…provide opportunities for more effective participation in decision-making processes by Maori groups who have traditionally cared for the coastline”. 

The Bill specifies that ancestral connection holders may have powers transferred to them under s33 of the Resource Management Act 1991, which already has provisions for this for iwi authorities. However, Bennion (2004 p72) states that “no powers have ever been transferred to iwi authorities” and “it will take a brave public authority to transfer powers to a Maori group - even if [they]…have an ancestral connection order” (p72). Part 5 of the Bill amends the Resource Management Act 1991, so that holders of ancestral connection orders must also be consulted in the preparation of regional coastal plans, policy statements and district plans, and notified of plan changes and policy statements that affect them.  Holders of ancestral connection orders may produce planning documents that regional councils would have to “take into account” (Bennion 2004 p71).  However, Bennion et al is of the opinion that an ancestral connection order would give iwi little more than what the Resource Management Act 1991 already provides for (p72).  

Customary rights orders:

The Maori Land Court can also hear applications for a customary rights order.  These orders are for “recognized customary activities” that are “integral” to the customs of that group and must be of a non-territorial, non-exclusive nature. Customary rights orders would specify who can carry out the activity, the scale, extent and frequency of the activity and whether a commercial return can be made from the activity.

Such orders cannot block public rights of access and navigation. However, in cases where the court finds there is wahi tapu (burial grounds), the Attorney-General and Minister of Maori Affairs have discretion to provide “relief”. Bennion (2004) points out that public access to burial grounds would likely be “limited or even excluded” but that the public’s general right of access is balanced against Maori rights, where the former is protected under statute while the latter has only discretionary protection (p75).

The RMA will be amended so that the “protection of recognized customary activities” is now included in matters of “national importance” (Clause 74).  Plans made under the RMA and resource consents cannot have “significant adverse effects” on customary activities.  

Customary rights activities would be subject to the RMA under different criteria from other activities.  Customary rights would be exempt from the normal requirement to obtain resource consents. Environmental controls will only be imposed on these customary activities if they have a “significant adverse effect” on the environment, and this is found to be so in an “adverse effects report” prepared by regional councils (Schedule 12).  Bennion (2004) says that the “Bill proposes to reverse the precautionary approach” of the RMA in relation to coastal marine activities (p75).

The High Court

The Bill allows the High Court to make “territorial customary rights” orders as well as “non-territorial customary rights” orders. 

The High Court may…make a finding that…but for the vesting of full legal and beneficial ownership of the public foreshore and seabed in the Crown, [an applicant group would] have held territorial customary rights to a particular area of the public foreshore and seabed at common law. (Clause 29)

Territorial customary rights are “a collection of rights that…would have amounted at common law to a right to exclusive occupation and possession of a particular area that is included in the public foreshore and seabed” (clause 28).

If the High Court makes a finding that a group did have territorial customary rights prior to the legislation, then the matter must be referred to the Attorney-General and the Minister of Maori Affairs who must “enter into discussions” to “consider the nature and extent of any redress that the Crown may give” (clause 33&34). There is no provision for if negotiations should break down.

The Bill also gives the High Court jurisdiction to make a non-territorial customary rights orders to any group, including non-Maori.  If the High Court hears an application by Maori that deals with “non-territorial” customary rights, it must refer the application to the Maori Land Court.  Therefore in practice the High Court will only make non-territorial customary rights orders to non-Maori groups.  Bennion (2004) is critical of this, saying that the provision was included to gain the support of the NZ First party.  It is extremely unlikely that non-Maori would be able to prove customary rights in the foreshore and seabed.  

Principles behind the Bill:

Policy statements aid us when asking what a policymaker or the government is trying to accomplish with its policy (Quade 1989 p46).  What are the objectives of the foreshore and seabed policy? These can be inferred from the government’s framework principles behind the Foreshore and Seabed Bill.  These principles were access, regulation, protection and certainty (Explanatory Note, p2).  However, as objectives, they were either not necessary or not met by the Bill.
1. Access - There should be open access for all New Zealanders. 

While one of the key objectives behind the Bill is to ensure that the general public has access to the foreshore and seabed, but the Bill does not fully meet this objective. The public is not guaranteed access to privately owned areas of foreshore and seabed.  The Crown also retains the discretion to restrict access to the public foreshore and seabed.  Another problem lies in a misconception about what access means.  Much of New Zealand’s coastline is adjoined by privately owned land.  The public cannot be excluded from the foreshore and seabed, but they may not be able to reach it, as the Bill does not guarantee access to the public foreshore. Furthermore, the foreshore and seabed only refers to the ‘wet’ part of the beach that the tides reach and more landward areas of the beach are not affected by Maori claims.

If the legislation did not vest ownership of the foreshore and seabed to the Crown, access would not be jeopardised to any serious extent. Te Runanga o Ngai Tahu’s (2004) submission to the government select committee points out that “restricting access to the foreshore and seabed is contrary to tikanga Maori” (p25).  The Waitangi Tribunal also found that there would be very few instances where customary activities or cultural connections would require the exclusion of others (Waitangi Tribunal 2004).  It therefore seems that the decision to vest ownership in the Crown may not have been proportionate in meeting its objective of guaranteeing access.

Another facet of the principle of access cited by the Crown as a justification for Crown ownership was the potential that Maori could sell their property rights in the foreshore and seabed.  However, both Maori and the Crown agreed that the foreshore and seabed should not be able to be sold (Waitangi Tribunal 2004 and Ngai Tahu 2004).  A more appropriate way to meet this objective would be “a simple legislative limitation on sales” of Maori customary property rights (Waitangi Tribunal 2004 p121).
2. Regulation - The Crown is responsible for regulating the use of the foreshore and seabed, on behalf of all present and future generations of New Zealanders. 

The second objective of the Bill has been widely questioned.  The Crown cited a need to clarify its right to regulate the foreshore and seabed, and that this was put in jeopardy by the Ngati Apa decision. However, regulation was never an issue as “parliament inherently possesses an unrestrained power to regulate the foreshore and seabed” (Ngai Tahu 2004 p26).  The Crown has imperium (right to govern) over the whole of New Zealand, whether or not it has dominium (ownership).  Maori customary title rights affect dominium not imperium.  As the government already has absolute rights to regulate, the possible political motivations for stipulating this objective will be discussed later.

3. Protection - Processes should exist to enable Maori customary interests in the foreshore and seabed to be acknowledged, and specific rights to be identified and protected. 

The objective to protect Maori customary interests has been criticised as weightless.  Te Runanga o Ngai Tahu (2004) submits that the Bill fails to meet this objective as it “fails to recognise and protect the most significant form of customary right”, that of common law customary title rights (p27).  
The Waitangi Tribunal (Waitangi Tribunal 2004 xiii-xiv) was of the opinion that the government’s foreshore and seabed policy and Bill “removes the ability of Maori to go to the High Court and Maori Land Court for declaration and definition of their legal rights in the foreshore and seabed”.   This “effectively removes” any property rights that would have been found, which “amounts to expropriation”. Compensation is not guaranteed and this “contradicts the presumption at law that there shall be no expropriation without compensation”.  The Foreshore and Seabed Bill replaces the property rights that the Courts might have found with a new regime that “recognises lesser and fewer Maori rights”.

In terms of the policy aiming to enhance Maori participation in marine area decision-making, the Waitangi Tribunal makes the following statements about the new customary rights orders and ancestral connection orders: (Waitangi Tribunal 2004 xiii-xiv)

They will certainly not be ownership rights. They will not even be property rights, in the sense that they will not give rise to the ability to sue. They may confer priority in competing applications to use a resource in which a use right is held, but it is not clear whether this would amount to a power of veto.
[The policy] proceeds on a naïve view of the (we think extreme) difficulties of obtaining agreement as between Maori and other stakeholders on the changes necessary to achieve the required level of Maori participation. It exchanges property rights for the opportunity to participate in an administrative process: if, as we fear, the process does not deliver for Maori, they will get very little (and possibly nothing) in return for the lost property rights.”
4. Certainty – “There should be certainty for those who use and administer the foreshore and seabed about the range of rights that are relevant to their actions”.
The degree to which ‘uncertainty’ was created by the Ngati Apa decision and the degree to which the Bill reduces uncertainty is less than what the government has defined.  The Crown submitted to the Waitangi Tribunal that the possibility of Maori freehold titles to the foreshore and seabed being awarded would create great uncertainty not only for “those with pre-existing rights in the coastal marine area” (marine farm and mooring rights) but “for everybody” (Waitangi Tribunal 2004 p91).  The Waitangi Tribunal agreed that uncertainty would cause some “inconvenience” and “in some cases regulatory regimes would be in difficulty” (p91).

However, the Waitangi Tribunal did “not think that the uncertainties pointed to [by the Crown] were at the upper end of the scale” (Waitangi Tribunal 2004 p90-91).  The Tribunal was of the opinion that the “inevitably lengthy nature of the proceedings in the High Court and Maori Land Court” would actually mean, “nothing would change radically or quickly” (Waitangi Tribunal 2004 p91). Only at the time that marine users came to renew licenses or permits may Maori customary property rights that the courts may have found in the meantime affect them.

The Bill does little to reduce uncertainty. The Waitangi Tribunal found that the Bill’s new regime creates “extreme uncertainty” about the nature of the new rights created (Waitangi Tribunal 2004, xiii-xiv).  Bennion (2004) agrees with the Waitangi Tribunal’s observation that some uncertainty will be removed for Päkehä whilst Maori will be left in a more uncertain position: “At present, Maori are able to ascertain the extent of their rights through the Courts, whereas under the Bill they are eligible only for orders provided for in the Bill, together with the prospect of entering an uncertain political process for the negotiation of compensation, should the government agree to pay it” (p91).

Other criticisms:

Furthermore, the Waitangi Tribunal found that the government’s foreshore and seabed policy breaches the Treaty of Waitangi and that it also “fails in terms of wider norms of domestic and international law that underpin good government in a modern, democratic state”.  Central to this is the Tribunal’s finding that the government’s policy violates the rule of law as it removes the rights of Maori to “have their property rights defined and protected at law”. As this affects only Maori, the Bill brings up further human rights criticisms. 

The Attorney-General’s report found that the Bill of Rights Act 1990 was not breached by the Foreshore and Seabed Bill (Bennion 2004).  The Attorney-General reported that only section 19, the right to be free from discrimination was breached prima facie by the Foreshore and Seabed Bill, but that this breach was justified, and not a true breach of the Act.  However, the New Zealand Human Rights Commission disagreed, submitting that the Bill is inconsistent with the following rights (Human Rights Commission 2004):

· The rights of Minorities

· The right to freedom from discrimination

· The right not to be arbitrarily deprived of property, and compensation; and 

· The right to development

Consultation

In their submission on the Bill, Te Runanga o Ngai Tahu was extremely critical of the consultation process that led to government’s original foreshore and seabed policy:

We wish to object to the unreasonable and damaging process that has been characterized by inadequate timeframes, insufficient information, evidence that the Crown had predetermined its position, and that it has fundamentally misunderstood the nature of the relationship between Ngai Tahu and the coastal marine area. (Emphasis added) (Ngai Tahu 2004 p19) 

The preferred recommendation of the New Zealand Human Rights commission is that a “longer conversation” needs to be held with the people of New Zealand before the legislation should proceed further.

Alternatives

There are many alternatives to achieve the objectives of both Maori and the Crown as the government’s four principles are “achievable within a Maori and Treaty compliant regime” (Waitangi Tribunal 2004 p140). The Waitangi Tribunal most strongly recommends further negotiations to achieve this.  Other possibilities to achieve the government’s objectives could include vesting the foreshore and seabed in a “reserve structure” that will provide for “participation in management” by iwi and “recognise the käwanatanga of the Crown” (Ngai Tahu 2004 p103)

C:  Policy Process: Policy and Politics
How is public policy formulated?  How did the government reach its Foreshore and Seabed Policy?  The dominant discourse would have it that policy-making processes are organized and systematic with specific goals (Hill 1997).   In reality, the question that should be asked is why policymaking is such an irrational process (Rist 1995).  

There are many influences on government policy. New Zealand’s political system is pluralistic in that “ a number of interests and pressures continually affect government” and “political, social, and economic interests within society have impacts on policy” (Walker 1994 p40).  The influence that politics had on the Foreshore and Seabed Bill will be discussed.

Political influences

Opposition leader Don Brash’s keynote speech about race relations at Orewa had “huge resonance around the country and resulted in a sharp rise in the polls for the National Party” (Bennion 2004 p4). His speech was a catalyst for a drop in support for the Labour government and clearly affected the political climate in which the government’s Foreshore and Seabed Policy was developed. The hïkoi in May 2004 of up to 20,000 people also brought the issue further to the attention of the public.   The Foreshore and Seabed Bill may not have been such a pressing issue were it not for the public’s encouraged awareness and the potential for backlash against Labour if they are seen to be ‘favouring’ Maori.

 The report from the 1998 New Zealand Study of Values showed that 65% of New Zealanders were ‘More or Less Against’ or ‘Strongly Against’ giving Maori special land and fishing rights to make up for past injustices. 63% thought that there need to be greater limits on Maori Claims under the treaty, or that the Treaty should be abolished (Perry and Webster 1999).  It was in the government’s political interest to limit Maori rights to the foreshore and seabed.  Thus they defined the result of the Ngati Apa case as a particular kind of problem that would get the support of a large proportion of New Zealanders.

How problem definition affects policy and support for a policy

Rist (1995) explains how “one of the key mechanisms for gaining advantage in a social conflict is the deft interpretation of an issue to best exploit the advocate’s interest” (p250).  Public issues are open to competing interpretations and factual distortions because the world is a complex place, of which people can process only a limited amount of information.  The legal implications of the Ngati Apa decision are extremely complex and require a great deal of effort to comprehend.  Most New Zealanders have a very limited understanding about the foreshore and seabed situation and would not have the tools to assess for themselves the legitimacy of the government’s four objectives. 

Whose interests does the ‘problem’ affect?

 “If the case can be made successfully“ that a problem impinges on people’s interests, “members of the audience will become concerned and may express this politically” (Rist 1995 p258).  Te Runanga o Ngai Tahu’s submission (Te Runanga o Ngai Tahu 2004) explores how the government definition of the foreshore and seabed ‘problem’ gave it ‘proximity’ to the average New Zealander, even though the ‘access’ problem definition was tenuous:  

“The issue of access was used to incite an emotive and misguided public response…creating mass popular support for intervening in the due process of the courts. The Crown adeptly…manipulated the ’kiwi ideal’ of ’barbeques on beaches’ by implying that Maori would terminate the ability of the ordinary New Zealander to access and enjoy the beach”  (p26).

Themes of the tyranny of the majority could be seen in Rist’s view that “social deviants and other out-group members do not receive equivalent consideration to persons with whom the public readily identifies” (1995 p259).  Because the Ngati Apa decision was framed by politicians and the media as having an impact on the average non-Maori New Zealander, it was also this non-Maori political majority that the foreshore and seabed policy was framed for.  The Waitangi Tribunal sums this concept up by questioning how the policy balances the importance of impacts on marine users and impacts on Maori (Waitangi Tribunal 2004 p92):

 “Why is it more pressing, as a matter of public policy to allay fears [of marine farmers and users of moorings] than to allay the concerns of hapu and iwi that their property rights at law…never will be [defined and declared by the courts] if the policy takes effect?”  
Likewise, a “solution’s acceptability does not refer to effectiveness of action but to whether that action conforms to standard codes of behaviour” (Rist 1995 p261).  While there may have been alternatives to the government’s policy, I would like to venture that tino rangatiratanga for Maori and a true honouring of the Treaty of Waitangi are not acceptable courses of actions in the views of most New Zealanders.  Even simpler alternatives such as reserves or access arrangements may also be unacceptable.

[Sometimes]…the means and not the ends of public action will be uppermost for issue definers”(Rist 1995  p260).   Therefore while Crown ownership of the foreshore and seabed does not necessarily provide the best solution to supposed ‘problems’ of access, regulation and certainty, the symbolic nature of such a vesting may be more important to the government than the effect and consequences.

Finally, if a “proposed solution is implemented, it creates a whole new set of issues, thereby ensuring that no public problem ever really dies” (Rist 1995 p252).  If the Foreshore and Seabed Bill is passed, many Maori are committed to taking further action.  Te Runanga a Iwi o Ngati Kahu (2004) submitted a declaration that they “will not abide by any legislation that attempts to remove or deny our ownership”.  Thus this Bill may create even bigger problems of civil disobedience and harm race relations, which do nothing to solve the current tension over Maori customary rights claims to the foreshore and seabed.

Conclusion

The government’s Foreshore and Seabed Bill, is a response to a clarification made by the courts about Maori customary title rights in the foreshore and seabed.  The policy has been criticised on many levels including its rushed formulation and unfairness toward Maori on human rights and other grounds, particularly around the expropriation of extant property rights and replacement of such rights with a new regime. Further negotiations and consultation could have come up with better alternatives that met the objectives and principles behind the Bill. The objectives and the necessity for the Bill are also dubious.

Political motivations led the government to define the Ngati Apa decision as causing problems of uncertainty, access, protection and regulation.  However the inadequacies of these objectives for the Bill and the problems the Bill creates suggest that the government’s Foreshore and Seabed Bill has been motivated by a desire on the part of the Labour party to portray itself as not favouring Maori but rather siding with non-Maori.  The government had an opportunity to help create vibrant and positive race relations in New Zealand, but failed.  The Foreshore and Seabed Bill is a response to a particular problem definition that appeals to a large number of New Zealanders, many of whom have a limited understanding of the true issues involved.  Unfortunately a large proportion of New Zealanders do not favour Maori having property rights they are legally entitled to and the consequence of this is seen in the affect that politics has on policy.
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