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Office of Hon Dr Michael Cullen 

Deputy Prime Minister

 Minister of Finance

Minister of Revenue

Leader of the House of Representatives
1 5 JUN 2004

Edwina Hughes

Peace Movement Aotearoa 

PO Box 9314 

WELLINGTON

Dear Edwina Hughes and co-signatories

Thank you for your letter of 4 May 2004 sent to Labour Members of Parliament on the Foreshore and Seabed Bill.

We are dealing a complex and and contentious issue, about which there are many different views. I acknowledge your concerns about the government's policy but I do not agree when you say in your letter that the Bill confiscates land and violates human rights. The Bill protects the existing property rights of Maori and non-Maori and provides a process for discussing redress should the High Court find that a group would have held exclusive occupation over an area were it not for the provisions in the Bill. The Attorney-General has released a detailed analysis of the Bill and its consistency with the Bill of Rights Act. This is available on the Ministry of Justice website if you wish to read it. In this analysis, the Attorney-General concedes that there may be a prima facie breach of the Bill of Rights Act in terms of it being discriminatory on the grounds of race. This is because the impact of the Bill is concentrated on Maori. It is by no means unequivocally a breach, and there are strong arguments to suggest that this aspect of the Bill does not in fact discriminate on the basis of race.

I would like to explain why the government believes the changes proposed in the Bill are necessary .

The Ngati Apa Court of Appeal decision last June ruled that the Maori Land Court had the jurisdiction to hear claims to the foreshore and seabed. In doing so, the Maori Land Court would have had to apply re Ture Whenua Maori Act 1993. This Act was intended to apply to dry land only, and is incapable of recognising any property right short of full fee simple title. Legislative intervention is required to make the law reflect the intentions of Parliament, as it has been the policy of successive governments not to allow further private titles to be granted in the foreshore and seabed.

The Foreshore and Seabed Bill constitutes the government's response to this situation. The Bill proposes a comprehensive and unified system for dealing with all rights and interests in the foreshore and seabed, including the customary rights and interests of Maori. In particular, the Bill will:

 Make provision for the expression of kaitiakitanga by recognising the ancestral connection of Maori with particular areas of the foreshore and seabed;

 Provide for recognition and protection of existing customary rights to undertake particular activities, uses and practices;
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 Enable discussion on redress after application to the High Court or through direct approach to the government for groups that have territorial customary rights which would have amounted to exclusive possession but for this legislation.

Under the Bill, the full legal and beneficial ownership of the public foreshore and seabed is vested in the Crown to preserve it for the people of New Zealand. The public foreshore and seabed is to be held in perpetuity and is not able to be sold other than by or under an Act of Parliament. It allows for general rights of access and recreation within, on, over and across the public foreshore and seabed. The public foreshore and seabed refers to those areas not in private title. Navigation rights would apply to the whole foreshore and seabed. The government will retain its right to regulate activities within the foreshore and seabed on behalf of all New Zealanders, as is currently the case.

During the policy making process the government consulted exhaustively with the public. We also awaited the report of the Waitangi Tribunal and we have taken on board aspects of its advice. The government accepts that the legislation may still be improved, and the Fisheries and Other Sea-Related Legislation committee is accepting written submissions until 12 July 2004.

The changes that the Bill proposes will not satisfy everyone. I doubt this is possible given the contentious and complex nature of the issues involved. However, I do believe that the Bill presents a solution to a tension for which there is no perfect answer. It aims to balance the rights we want all New Zealanders to enjoy and secure a place for the longstanding customary practices in the foreshore and seabed.

If you wish to download or view up to date information on the Bill, including the text of the Bill, I suggest you visit www.beehive.govt.nz/foreshore/. Copies of the Bill are also available from Bennetts Bookshops. If you wish to make a submission, the booklet Making a Submission to a Parliamentary Select Committee may be of assistance to you. It is available from Bennetts bookstores or on the Office of the Clerk's website http://www.clerk.parliament.govt.nz/Publ ications/Other/ .

Thank you all for sharing your views on this important issue.

Yours sincerely

(signed)

Hon Dr Michael Cullen Deputv Prime Minister

