Fear and Loathing on the Beaches: The Law, the Maori, the Foreshore and the Constitution

What a combination of issues!  The foreshore debate produces hysterics in normally complacent New Zealanders and the prospect of constitutional reform sends them to sleep. 

As an outsider in this country I get quite agitated about both.  I studied for a law degree in Canada, where native title is a commonplace fact of life.  There it is thought important enough to be entrenched in the constitution, where it enjoys some protection from the opportunistic whims of passing politicians and the baser instincts of the general public.  I learned that its content came from traditional ‘way of life’ practices, but that its source was in the English common law that arrived with the settlers.  Even in Australia, where I taught for a time, this was recognised in the Mabo case.  When governments in Queensland and Western Australia sought to overturn Mabo they failed on the grounds of racism – a breach of the Racial Discrimination Act.  The High Court there admitted that earlier judges had been wrong in not recognising the native title, and even offered an apology.  I also learned that this native title was a fragile and very vulnerable thing – easily extinguished, difficult to prove and usually very limited in content (for example subsistence fishing rights, the right to cross over lands, certain religious practices, and so on).  

It struck me that for once the courts, both in Canada and Australia, had been a very effective catalyst in empowering indigenous peoples, albeit very late in the day and after having to overturn some of their more embarrassing precedents.  The courts themselves had some power to do so – in Canada through the constitutional protection of native title, and in Australia through the federal government’s Racial Discrimination Act.  

Something like that seemed to happen here with the Ngati Apa foreshore case.  The Court of Appeal overturned a precedent that was simply wrong in law and recognised that some kind of native title in the foreshore and seabed might still exist.  The court did not create the rights, but merely made a long overdue acknowledgement that they were inherent rights that arrived with the settlers.  But its not much of a right – even if it hasn’t already been extinguished it can only consist of some traditional use of those areas.  As Maori did not in all likelihood line the entire coast with baches then you don’t have to worry about them asserting some kind of fee simple title like the one in you have in your house, or that pakeha private owners have in thirty percent of New Zealand’s coastal land that effectively prevents you from accessing the beaches and sea.   

Now as an outsider I know almost nothing about Maori culture or history and have no special sympathies or insights to offer Maori.  I don’t imagine they are on the whole any ‘better’ or ‘worse’ than us. But I know enough about the legal and political institutions shared by former British colonies to be overwhelmed by the stench of hypocrisy.   When I see cynical politicians looking for a cheap ride into office on the backs of our ignorance and prejudices even I am moved to speak.  For our anger and contempt should not be directed at some caricature of ‘greedy Maori’ but at the miserable performance of our own institutions.

My god what more do we want?  We’ve gotten pretty much all of the land and resources, we’ve emasculated the Treaty, our courts and legislatures have denied Maori the right to assert native title for over a hundred years, and now we won’t let them even get this lingering

shadow of a right heard in our own courts under our own rules after our own judges have told us they had it wrong all these years.  We are denying Maori the fundamental rights of the rule of law, and we are doing it on the basis of race.  We are not only betraying Maori, we are betraying what ought to be the best in us, our ‘civilised’ systems of law and government.  

Let me say it again.  This is a legal right – not created by the highest court in the land but merely affirmed by it after a century of denial – that Maori can have their ‘day in court’ as per our sacred rule of law that is supposed to make us all equal before the law.  Not in some self-serving court of their own but in our pakeha courts.  It’s a legal right that our own legal system says they have.  They’ll have to jump through all sorts of hoops of our self-serving design, but at least we’ll give give them a chance to jump.  Won’t we?  

Oops, no we won’t –our government is going to legislate the native title down to their own design!  Why?  Because we’ve told them they must.  Of course we are also betraying the Treaty yet again by not protecting what we’ve said is rightfully theirs and not honouring their equal right to citizenship – we’re nothing if not consistent – but that’s another depressing story.  This is Alice in Wonderland stuff, but it brings me back to the Constitution.  

Oops, we don’t actually have one – how very convenient!  You see we don’t have the normal checks and balances of a parliamentary democracy – we have no Upper House to constrain the legislature, our judiciary is weak and unable to challenge the legislature, we have party solidarity so that the government of the day can pass almost any legislation it wants (though thank goodness for MMP), and we have the weakest Bill of Rights in the western world.  This enormous and almost unchecked power of government, alone and through Parliament, was likened by one of our Prime Ministers to that of the Stuart Kings before the Glorious Revolution of 1688!  Others have characterised it as ‘an almost perfect example of a strict majoritarian model’, an ‘elective dictatorship’, and an ‘overpowerful parliament dominated by what is as a result and overpowerful executive’.  In short it is a very ‘thin’ and vulnerable democracy.  But very convenient for the self-interested pakeha majority, who are able to exercise what constitutional scholars call the ‘tyranny of the majority’ virtually without constraint.  

The point of course is that any government in power, even a principled one, must pander to the tastes of the pakeha majority.  Liberal democracies are supposed to recognize that by incorporating deeply held values like individual and minority rights in a constitution – a kind of safe for special things that we want to protect from our own baser instincts.  We in New Zealand simply don’t have such a constitution.  That’s bad news for Maori – we’ve consistently shown our willingness to crush their rights.  

Many will respond that this ‘rights talk’ is just political correctness – that epithet that we hurl as a complete answer to anyone who champions minorities.  But isn’t it really the language of ‘responsibility’ rather than ‘rights’?  It is really less the language of the liberal Left than of the conservative Right.  Do you know which is the only pakeha institution to champion the right of Maori to have their native title rights heard in the courts? – the Business Roundtable!  Even that wild-eyed group of pinko radicals saw the hypocrisy of denying Maori the property rights and access to the courts that the rest of us take for granted.  

Of course the chances of protecting Maori rights – including the Treaty – in a written constitution are pretty much zero because we won’t let that happen.  The polls tell me that 

only three percent of us are willing to even let Maori have their native title claim heard in court!  That’s some sense of fair play we have.  Think for a moment about what we are really saying, then try and convince ourselves that we aren’t racist.

Your politicians are trying to tell you that Maori are perverting the ‘rule of law’ by claiming special status.  It is like telling you that you can’t assert property rights in your own home because ‘hey, we’re all equal and so I can use your property too’.  Of course Maori have special status in this – the right is by virtue of their indigineity.  Just as you only have property rights by virtue of your being a property owner.  To deny legally recognized rights on the basis of race – for only Maori can be affected – is surely racism!  Even the Australians recognised that.  

We must be shamed and embarrassed by this.  Our institutions haven’t just failed Maori – and they’ve done that spectacularly here – they’ve failed us.  If we really are better than this then for god’s sake lets honour those values we hold dear in a constitution worthy of us.  I hope those values include honouring promises made to the people from whom we took this land.
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