“WHO OWNS THE FORESHORE AND SEABED?” 

 An Introduction to Some Legal Aspects of the Controversy

Notes to assist discussion at the Lecture on Sunday, 13 June 2004, at Holy Trinity Cathedral, Auckland, in the Treaty of Waitangi Then and Now series.

1 Back to the beginning in 1840: sovereignty and land ownership 

The British Crown claimed sovereignty over Aotearoa/New Zealand, bringing with it (as in the case of most other colonies) English law. That is, common law (ie, judge made law) and statutes, so far as applicable to local conditions. The Crown claimed ultimate ownership of all the land in the colony. That included the foreshore and the seabed of internal waters (harbours, bays, estuaries, etc.), subject to public rights of fishing and navigation.  But there were no common law public rights  of access for  recreation.

2 Under the common law, was the Crown’s ownership of the land subject also  to the customary rights  or title of Maori (as the colonized indigenous people)?

Yes, according to early New Zealand court decisions (1847 and 1872) and modern decisions beginning in 1986 and including that of the Court of Appeal in the Ngati Apa (Marlborough Sounds) case (2003). (This agrees with now established views of overseas courts (Privy Council and Australian, Canadian and United States courts) about indigenous peoples’ land rights.).

No, according to some courts in the past, especially in NZ in two  cases,  Wi Parata v Bishop of Wellington (1877) and the Ninety-Mile Beach case (1963; Court of Appeal).

This negative view, now superseded, also held that the only Maori land rights existing in law are those created by Acts of Parliament  (ie, not by common law), largely through orders of the Maori Land Court. 

3 What did the Court of Appeal decide in the Marlborough Sounds case, in relation to foreshore and seabed?

(i) Maori customary title could exist there, under the

common law (ie, the “Yes” answer in 2 above apples ).

(ii) That title has not been extinguished by legislation.

(iii) The Maori Land Court has jurisdiction to investigate the customary title there (just as it does above high water mark).


The Wi Parata and Ninety-Mile Beach cases were overruled.

4 The Government’s concern: 

That the Maori Land Court would (i) identify customary title in a portion of foreshore and seabed; and then (ii) convert that title into a freehold, which could exclude the public from access and be exploited on the market. (The MLC  would not have to take step  (ii) and one of the Court of Appeal judges suggested it would have no power to do so. Still, there may be doubt on that point.). The Government is also concerned that marine development will be hindered by uncertainty as to who owns particular areas.

5 The Government’s solution: 

The Foreshore and Seabed Bill provides for (i) vesting of foreshore and seabed in the Crown as its absolute property; (ii) some recognition of specific Maori customary rights identified by the  Maori Land Court (this aspect is not considered in these notes); and (iii) Public rights of navigation and of access (eg for recreational purposes).

NB Fishing rights, including Maori fishing rights, are already provided for in other legislation.

6 What’s wrong with the Government’s solution?
(i)The vesting in the Crown extinguishes Maori customary title and there will be compensation only at the discretion of the Government, after consulting with Maori.

(ii) The South Island tribes who won their case against the Crown in the Marlborough Sounds  case will  be  denied their day in court to establish the customary title that they claim. That is a serious breach of an established constitutional convention (ie unwritten rule of practice).

7 A better solution
(i)  Leave Maori to establish customary title where they can, through the Maori Land Court;

(ii) Legislate to (a) bar that Court from converting customary title to freehold title;  

  (b) make the foreshore and seabed available for all public rights, including rights of access for recreational purposes (as the Bill proposes);   and (c) make the Crown trustee for customary owners if and when any are ascertained by the Land Court.

Maori customary title would then be ownership (i)qualified by public rights of access etc and (ii) not marketable (except by sale to the Crown). And marine development would not be impeded by uncertainty of ownership, since the Crown as trustee could permit it.

8 A difficulty for Maori claimants:
The further one gets from the land (eg into the 12 mile territorial sea) the harder it will be for Maori to claim the seabed. This is because the common law does not recognize ownership of the sea itself - only of the land under it, possession or control of which in much more difficult in the territorial sea than in the foreshore or tightly enclosed internal waters such as estuaries.

9 The Treaty of Waitangi in effect confirms Maori common law rights

 The Treaty does not stop at  high watermark. The Crown’s right to govern under article 1 undoubtedly extends to f/s and s/bed; so should the protection of Maori customary property under art 2.
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